partial tribunal, for all individuals whose claims for unemployment compensation are denied. ... , 1 The Social Security Board, which operates as a component of the Federal Security Agency, is responsible for certifying the grants to finance the necessary costs of pioper and efficient administration of functions essential to the program and is thereby in a position to act as the arbiter with authority to determine whether the federal conditions have been met in the enactment of the statutes and are being currently observed in their administration.
Within this framework, each state has exercised its sovereign right to adopt its own type of administration, with the result that there is considerable diversity among the states in the composition of their administrative agencies and their relationship to other branches of government ind in the composition of the impartial tribunals created for the adjudication of disputed claims.
The legislatures of nineteen jurisdictions assigned the administration of unemployment compensation to an existing state department concerned with the administration of other labor laws. A new department was established in the remaining 32 jurisdictions, in only two of which was the administration coordinated with an existing state department (in one the Commissioner of Labor is a member of the board, and in the District of Columbia the three Commissioners who govern the District are ex-officio members of a five-member board). Of these 32 new departments, nine are administered by a single administrator and 23 by a board consisting of three or more members, not all of whom serve on a full-time basis. Sixteen of these 23 boards include representatives of special interests: six have bi-partisan political representation, six have representatives of employers, employees and the public, three have both bi-partisan political representation and representatives of employers, employees and the public, and one requires employee representation only. Including the nineteen existing administrative agencies which were utilized to carry out the unemployment compensation program, the administration of the program is under a single administrator in 21 jurisdictions, under a three-member board in 21 jurisdictions, under a four-member board in two jurisdictions, under a fivemember board in five jurisdictions, and under a seven-member board in two jurisdictions. Of the 30 boards, eight have no requirement as to special representation; eight have bi-partisan political representation; six have representatives of employers, employees and the public; five have the combination of bi-partisan political representation and representatives of the three groups; one has representatives of management and labor; one has a combination of bi-partisan political representation and the two group (no public) representation; and one has labor representation, no management or public representative being required. Classified according to the amount of time devoted to their duties by the members of these 30 boards, it is found that all of the members are on a full-time basis in only seventeen jurisdictions; in sb, all of the members are on a part-time basis; and in seven, one member is a full-time administrator and the other members are paid on a per diem basis.
Advisory councils representing employers, employees and the public are required by 38 state laws. These councils, under the terms of the law, generally are established to aid in policy formulation, non-partisan administration, and employment stabilization.
INITIAL DETEr IINATIONS
In one respect the 51 laws are uniform: in all of the jurisdictions claims for unemployment compensation benefits are initiated in the public employment office. Prior to the enactment of the Social Security Act, there was a nation-wide network of public employment offices administered by the states with the aid of the federal grants provided under the WAagner-Peyser Act. These offices were adopted as the point of contact between the program and its beneficiaries. There was thus established a unified service in the local office of the public employment service, conveniently located throughout the state, where an unemployed person registers and applies for work and, if no suitable work is available to him, files his claim for unemployment compensation benefits as provided in the unemployment compensation law of the state. 2 Upon the filing of an application for benefits at one of the field offices, administrative machinery is called into play which provides, generally, for the determination of questions relating to benefits at four different levels: initial determination of all claims by a deputy, hearing of disputed claims by an appeal body and later by a board of review or commission, and, finally, court review.
The questions to be resolved before a benefit check may be issued fall broadly into two groups: first, whether the claimant has established a credit in the unemployment compensation fund by reason of his previous employment and, if so, in what amount; and, secondly, whether he has the present right to draw. The matter of first concern looks to the past; it is contingent upon the status of the base period 2. These offices are currently, and presumably for the duration of the war emergency only, no longer under state administration, having been transferred by the states to the federal government on January 1, 1942 at the request of the President of the United States. The administration of the unemployment compensation program by the states vas not affected by this transfer. On September 20, 1945, the United States Senate pazzed and cant to the House the reconversion unemployment bill which provides, by amendment contrary to the recommendation of the President of the United States, for the return of the employment service facilities to the states within 90 days after enactment. Action on the bill (S. 1274) has been indefinitely postponed by the House Ways and *Means Committee.
employers of the claimant and not upon the claimant's present conduct. The answer to this question is found readily in the central office of the agency where the reports which employers are required to file are kept. If his previous employers or any of them have failed to file reports, there may be an unavoidable time-consuming delay to determine whether the employer in question is one who is liable to pay contributions into the unemployment compensation fund under the state law.
The determination of the second question calls for an appraisal of both the claimant's present conduct and reason for his unemployment. In most instances, there is no uncertainty indicated; the separation has resulted from a lack of work and the individual is exposing himself unequivocally to the labor market. Such claims are promptly approved by the deputy or claims examiner whom the administrative agency has placed in the field office as its representative. In other cases, however, the unemployment follows a voluntary separation or a discharge, or the claimant places some restriction upon his willingness to work, or some other factor which under the law is regarded as a cause for disqualification, appears to be present. 3 Such cases raise issues of fact which require analysis or inquiry. The deputy or claims examiner thereupon proceeds to find the facts. He conducts an investigation rather than a hearing, exploring such sources of information as may be indicated. It has been held that such proceeding, without hearing and notice to all parties, meets the essentials of due process. 4 When he has completed his investigation, the deputy or claims examiner makes the initial determination as to whether the claimant is entitled to receive benefits. In this way, the vast majority of the applications will be acted upon, after adequate examination into the facts, with speed and simplicity.
But some cases are more difficult and involve not only a determination of doubtful fact situations but also administrative interpretation of statutory provisions. It is accordingly provided under the laws of twenty jurisdictions that the initial determination may be referred by the deputy to the initial appeals body. Under some circumstances and in some states, the deputy must refer the case to some higher authority without making an initial determination. Where the unemployment is related to a labor dispute, it is provided under the laws of 30 jurisdictions that the deputy is without authority to make the initial determination. In fourteen jurisdictions, he must refer the case to the final administrative appeal body; in three, to the initial appeal body; in seven, to the administrative head of the agency; and in six, to a special examiner designated either by the final administrative appeal body or by the administrative head of the agency. The law of South Dakota requires that the initial determination in every case involving a disqualification must be referred to the final administrative appeal body.
ADMINISTRATIVE APPAkLS
To hear and decide disputed claims there is provided the second level at which questions relating to benefits are determined: the initial appeal, a hearing before an appeal body. All of the jurisdictions have established bodies to which an interested party, dissatisfied with the deputy's initial determination, may appeal as a matter of right. This initial appeal may be either to a single referee, sometimes called a commissioner, or to a tribunal of three members-a referee and one representative each of management and labor. The statutes of twenty jurisdictions provide for an adequate number of referees to hear cases singly, in eighteen of which they are appointed by the agency and in two, by the governor of the state, wholly independently of the agency. The statutes of two jurisdictions provide for a three-member tribunal. The appealing party has the option in 29 jurisdictions of a hearing before a single referee or a three-member tribunal composed of one of the referees, appointed either by the agency or the final appeal body, as chairman and two representative members, chosen for each case from a previously prepared panel. In Massachusetts and West Virginia, the initial appeal may be heard by the final appeal body or one or more of its members, or by an examiner appointed by such body.
However diverse these appeal bodies may be in their composition or relationship to the administrative agency, they are all directed to a common end-to assu~e to any party whose rights may have been affected adversely by the deputy's initial determination access to a fair, simple, non-legalistic hearing before an impartial, sympathetic, nonlegalistic tribunal. 5 The hearing is formal only to the extent that it must be orderly and that notice of time and place of the hearing must be given and the testimony recorded. The statutes generally provide that the manner in which disputed claims shall be presented and the conduct of hearings and appeals shall be in accordance with regulations prescribed by the authority to which the body is subject, whether or not such regulations conform to common law or statutory rules of evidence or other technical rules of procedure. The regulations provide generally that the parties may appear by representative, legal or otherwise, and may have the right to subpoena and examine witnesses, to cross-examine witnesses, to inspect documents, to explain and rebut evidence, and to present argument. When a party is not represented, as is most frequently the case, he is encouraged to tell his story as simply and naturally as possible, and the appeal body gives him every 5. Only Nebraska and South Dakota require that the referee or any member of the ppeals tribunal be an attorney at law. assistance which does not interfere with the discharge of its official duties. It is to be noted that paid representation is discouraged, and the claimant protected from excessive charges for representation by a provision which generally appears in the statutes giving control to the agency or the appeals board over the size of the fee to be charged.
The decision of the initial appeal body is rendered upon the basis of the evidence presented at the hearing without any presumption of correctness attaching to the initial determination. Some statutes expressly provide that the appeal body shall not be bound by commonlaw or statutory rules of evidence; others, that the appeal body may adopt regulations to the same end, and such regulations have generally been adopted. Any oral or written evidence of any nature may therefore be admitted, the test being whether it is relevant, probative, and reliable rather than whether it is legally admissible. The extent to which legally inadmissible evidence may be adopted by the body to support a decision will be considered later.
The third level for the determination of disputed questions relating to the payment of benefits is a review or hearing by a second or final administrative appeal body. Machinery for such further appeal by an interested party aggrieved by the decision of the initial appeal body is provided in all but four jurisdictions. This final administrative appeals body is either the state unemployment compensation agency itself or a board of review of three persons appointed by the governor and wholly independent of the state agency which has had administrative charge of the proceedings through the first appeal stage. It has been held that the state unemployment compensation agency itself is an impartial tribunal, satisfying the requirement of due process, even though its employees have made the investigations and orders under review, for the reason that the agency has no personal interest in the controversy and "is not in the true sense of the word an adversary." I This second appeal, however, is allowed as a matter of right to every dissatisfied interested party in only eleven of the 47 jurisdictions having such machinery, in three of which the deputy whose initial determination has been changed by the initial appeals body has the same right. In twenty jurisdictions, the appeal being from a three-member board, it is allowed as a natter of right to any party to a decision when the decision of the initial appeal body was not unanimous and to a deputy whose decision was changed by the initial appeal body; in three, it is allowed as a matter of right only when the initial determination was not affirmed by the initial appeal body. In Massachusetts, an appeal lies only when the decision was not made by the entire Board of Review and in the remaining twelve jurisdictions, it is wholly discretionary with the final administrative appeal body.
The final administrative appeal body may affirm, modify or set aside a decision on the basis of the record made before the lower appeal body, or if it believes that further testimony is necessary for a proper determination of the claim or if additional evidence is offered by a party, it may remand the cause to the lower tribunal with direction to take further testimony or it may itself hold a hearing for the reception of such further testimony and argument. The manner in which disputed claims are presented and the conduct of hearings and appeals before it must be in accordance with regulations which it alone prescribes for granting a reasonable opportunity for a fair hearing, and its hearings are characterized by the same informality and non-legalistic simplicity as obtains in the hearings before the lower appeal tribunal. Its function is to weigh the entire record, to pass upon questions of fact as well as of law, and it may substitute its judgment for that of the lower appeal tribunal whenever such action is indicated. In many states, it may act upon its own motion to transfer proceedings upon any pending claim from one appeal body or referee to another appeal body or referee, or to remove from an appeal body or referee to itself any pending claim involving issues of such import which it may wish to hear and decide in the first instance.
COURT RE vIEW
After the administrative remedies have been exhausted, the final administrative decision awarding or denying benefits is everywhere subject to court review. This is so even in California, the only jurisdiction whose statute does not so provide. Even though the statute does not provide specific means of judicial review, "it is the duty of this court, when such a question of law is properly presented, to state the true meaning of the statute finally and conclusively. . . ." 7 Where the appeal to the final administrative appeal body is discretionary with that body and has not been allowed, the decision of the initial appeal body becomes the decision of the final appeals body, from which the appeal to the court is taken.s The Commission likewise has the right of appeal to the court. ' Certain statutory provisions relating to procedure on appeal emphasize the non-technical simplicity and speed with which all proceedings affecting claims for unemployment compensation benefits are con- ducted. It is not necessary as a condition precedent to judicial review to enter exceptions to rulings of the appeal body, nor is a bond required for entering an appeal. Furthermore, the hearing on the appeal is given priority over other matters pending before the court, except workmen's compensation cases. In a limited number of states, the jurisdiction of the court on appeal extends to questions of both fact and law; and the hearing is de novo, "a trial in the commonly accepted sense of that term in a court of general jurisdiction, including the right to produce evidence in the same manner as if the action had originated in the district court." 10 It would appear that the court is thus vested with an administrative function and, in effect, replaces the final administrative appeal body. 1 The general rule, however, is that the petition for review does not imply a retrial upon the merits but rather an examination of the proceeding already concluded for the purpose of determining whether or not upon the law and the evidence, the challenged decision was justified.1 2 It is generally required by the statutes that the commission or board of review file a certified copy of the record in the case, including all documents and papers and a transcript of all testimony taken at the hearing, together with its findings, conclusion and decision, and that such findings, if supported by evidence and in the absence of fraud, shall be conclusive and the jurisdiction of the court confined to questions of law. This finality is attached to the finding even when it is not expressly stated in the statute. 3 But it has been held that the rule that the court will not disturb the judgment where there is a conflict 547 (1943) that the a~nendment to the Liquor Control Act providing that upon an appeal "the trial shall be de novo" merely granted to the court the power to conduct an independent inquiry but did not change the nature of the proceeding, the question before the court upon such appeal still being whether the decision of the Commission was reasonable or arbitrary with this difference: the conduct of the Commission was tested after the amendment by tile facts proven in the course of the independent investigation conducted by the court instead of upon the record made before the Commission as heretofore. [Vol. 55: 205 "13 of evidence does not apply when the appeal body did not see the witnesses but decided the case upon depositions."4
ENIDENCE
One of the most important questions arising in connection %,,ith judicial review of unemployment compensation benefit cases concerns the extent to which legally inadmissible testimony or hearsay may be relied upon by the administrative bodies to support their findings and decision. The provision in the statutes that the appeal bodies shall not be bound by the common-law or statutory rules of evidence or other technical rules of procedure "is to free administrative boards from the compulsion of technical rules so that the mere admission of matter which would be deemed incompetent in judicial proceedings would not invalidate the administrative order. . . . But this assurance of a desirable flexibility in administrative procedure does not go so far as to justify orders without a basis in evidence having rational probative force." 1 And although the word "evidence" is not modified as it appears in the statutory provisions that the finding shall be conclusive, if supported by evidence (except in a very few states where "competent and substantial" appears), the court will, nevertheless, require support by "substantial" evidence, which is defined as "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." 16 The question, then, is whether hearsay evidence may have "rational probative force" and be so relevant as to be accepted by.a reasonable mind as adequate to support a conclusion. The rule excluding hearsay, while well-established, dates only from the early part of the eighteenth century, before which time the reception of extrajudicial statements in proof of facts asserted was a matter of course. 17 It aims to guard against possibilities of error, 1 in a judicial combat presided over by a judge whose function is to see that the rules of the game are observed. But that is not to say that hearsay testimony is wholly irrelevant and without rational probative force; in fact, when admitted without objection, it does become evidence available, as is all evidence,' for what it is worth. 9 "Regardless of the sweeping terms in which hearsay testimony is condemned, it is not denied that such testimony may be relevant and material. In fact, the general rule to which only a small minority of jurisdictions take exception is that hearsay testimony admitted without The nature of the proceeding for the determination of whether or not an individual is eligible for and entitled to receive unemployment compensation benefits differs fundamentally from the nature of the judicial proceeding in which the rule against hearsay was developed. It is not an adversary proceeding out of which judgment and execution will issue, for the administrative agency is not an adversary. 21 It is not an adversary proceeding even when the payment of benefits is contested by an employer whose tax rate may be affected thereby. The primary objective of unemployment compensation is to relieve against the distress of unemployment and the imposition of the tax upon the employer is incidental. 2 1 Whether or not the employer may be denied the privilege of a reduced tax rate is only incidental in the general scheme and not a factor to be considered in the case. The administrative agency functions, not as an arbiter presiding over a judicial combat, but as a social agent entrusted with the determination of whether or not the individual who has rights under the act, has fulfilled the conditions which entitle him to the enjoyment thereof. The role of the employer, as a contributor to the fund out of which the payment is made, is to assist in the preservation of the fund against the demands of those who have not fulfilled the conditions.
The appeal to the court is not a transfer of jurisdiction from the administrative body to the court, except in the very few jurisdictions where the hearing is de novo. It is a process for invoking the power of the court to curb unreasonable, arbitrary, and therefore illegal action on the part of the administrative body. The function of the court is limited to a determination of whether the action of the administrative body is reasonable, or arbitrary and capricious, tested by the standard of conduct of reasonable men. And reasonable men, in the ordinary affairs of life, will accept evidence as adequate to support a conclusion on the basis of whether or not it is relevant, probative, and reliable rather than whether it does or does not conform to the common-law or statutory rules of evidence. Moreover, if a jury is permitted to consider hearsay when one of the adversaries fails to invoke the rules of the game, there appears to be no valid reason for denying the same effect to such testimony in the administrative proceeding, where no such rules of the game exist nor of right ought to exist.
It would appear that any rigid rule about hearsay is unsuited to the inquiry conducted in implementing a program the social policy of which encourages the decision of such cases without the benefit of counsel or [Vol. 55: 205 legally trained administrative officers. All oral or written testimony of whatever nature should be given weight according to its relevancy, reliability and probative value, whether or not it is legally admissible. This view is supported by the action of the Supreme Court of Washington in Leggerini v. Department of Unemployment Compensation, 23 despite the assertion of the court that "Regulations prescribed by the director of the department of unemployment compensation and placement pursuant to authority granted by the legislature to receive hearsay evidence in the determination of the question of eligibility of a claimant for benefits under the unemployment compensation and placement act, may not be successfully invoked in a court of law for the purpose of rendering hearsay evidence admissible on review of the decision of the department." 24 The case was an appeal by an employer from a judgment of the Superior Court affirming a decision of the commissioner of unemployment compensation holding a claimant eligible for benefits. The determinative issue of fact was whether MacDonald Building Company was a subcontractor under contract with Leggerini, claimant's employer. At the first hearing, which the employer did not attend, an investigator of the department testified that both of the parties had admitted to him in the course of his investigation that the subcontractor relationship had existed. At a reopened hearing, the employer denied the existence of such relationship and presented evidence which, the court said, clearly established that the subcontractor relationship did not exist. The finding of the commissioner was based solely on the hearsay testimony at the first hearing. The reversal by the Supreme Court is warranted and proper on the ground that hearsay testimony has little probative value when there is evidence contradictory thereto, and that upon that state of the record, the commissioner's conclusion was not one which a reasonable man, acting reasonably, could have reached.
contracted with appellant for work on their property) regarding the instances the employees of MacDonald Building Company worked on home remodeling jobs on which appellant was the painting contractor." 26 On the basis of these unsworn writings of persons not present in court as witnesses, the court found that "In each instance, the building company had a separate contract for the carpentry work with the principal involved." 27 The variance between the action of the court and the language which it employed seems to be an example of the fact that "the inveterate habit of mind cannot easily be altered when the judicial function comes to be considered." 28 
INTERSTATE COOPERATION
The existence of separate state systems entails some difficulties with respect to the payment of benefits to persons who have removed from the state where they have been employed and where they have established rights against the fund; also with respect to eligibility of workers whose jobs carry them across state lines, many of whom acquire some credits towards benefits in one or more states but not sufficient to qualify them for benefits in any one state. Both of these problems have been met through cooperative action of the states in establishing an Interstate Benefit Payment Plan and an Interstate Plan for Combining Wages.
Under the Interstate Benefit Payment Plan, a person who has worked in any state and has there acquired benefit rights may receive benefits even though he no longer resides in that state at the time of his unemployment. His claims are filed in the state where he then resides and transmitted to the liable state-the state where he acquired his benefit rights-together with the information necessary to a determination of his present eligibility. The liable state makes the initial determination in the same manner as in the case of intrastate claims and appeals may likewise be taken in the usual manner except that the decision of the appeals body is based upon depositions or testimony taken before an appeals officer in the state of the claimant's residence. The state of residence under this plan merely acts as an agent for the state which is liable for making payments.
The purpose of the Interstate Plan for Combining Wages 29 is to provide a system whereby a migrant worker who has earned wages in more than one state, but whose earnings in any one state are inadequate to entitle him to benefits in any state, may nevertheless become eligible [Vol. 55 : 205 for benefits. This is accomplished through combining all the vages earned by such person during the base period wherever earned and treating the combined amount as if earned in the state where he resides at the time of his unemployment, and he is paid benefits by such state even though in fact he may have had no earnings whatsoever there. The benefit year, base period, qualifying wages, benefit rate and duration of benefits under the unemployment compensation law of the paying state-the state of his residence--are the benefit year, base period, qualifying wages, benefit rate and duration of benefits applicable to a combined-wage claimant. Provision is made for reimbursement to the paying state by the several states wherein the wages were earned.
Such cooperation is the achievement of the Interstate Conference of Employment Security Agencies in which the state agencies are joined for the exchange of administrative experience and for collaboration with the Social Security Board in evaluating federal and state legislation, policies and procedures. There is currently under consideration a proposed Interstate Maritime Reciprocal Arrangement for the purpose of solving the problem of coverage of maritime workers.
Such is the machinery established by the states to relieve against the distress of unemployment. But the effectiveness of the program is dependent on the type of persons to whom this machinery is committed. Administered by persons aware of their responsibilities as social agents to whom is entrusted the handling of people rather than of files, the program can attain the full measure of its possibilities as an instrument of social security.
